
Appointments of women to the federal bench declined dramatically under 

President Bush, and now two federal appeals courts are close to 

becoming all-male. Sally J. Kenney says the Infinity Project will push 

the Obama team to change course. 

 

Story follows announcements.  

A podcast of Women's eNews' enormously popular Cheers and Jeers column 

is now posted on the Women's eNews Web site: 

http://www.womensenews.org.  

 

AOL subscribers: To view the Commentoon by Ann Telnaes and HTML e-mail, 

please remember to click on the "Show images and enable links" in the 

header of your e-mail.  

 

Does someone send you Women's eNews? Please help us grow and get your 

own free subscription today at www.womensenews.org/join.cfm. 

  

________________________________________________________________  

 

Here's today's update:  

 

 

COMMENTARY  

 

 

Gap on Federal Bench? 8th Circuit Here We Come 

 

By Sally J. Kenney - WeNews commentator 

 

Editor's Note: The following is a commentary. The opinions expressed 

are those of the author and not necessarily the views of Women's Enews. 

 

(WOMENSENEWS)--Twenty-nine and a half percent of President Clinton's 

judicial appointments were women. 

 

That's not gender parity, but it is a high watermark. 

 

Clinton enjoyed the advantage of being able to elevate the women 

President Carter had first appointed, and he had more female law 

graduates to draw from, as well as more women with experience serving 

on state courts. 

 

But President Bush (43), like Presidents Reagan and Bush (41) before 

him, reversed this trend. 

 

In the last eight years, only slightly more than 22 percent of those 

appointed to the federal bench have been women. 

 

In response, lawyers, legal academics and political scientists have 

formed the Infinity Project to increase the gender diversity of the 

federal bench. 

 

We know progress is neither steady, nor inevitable. It does not flow 

directly from the high percentages of women in the population, female 

law graduates or women in the legal profession more generally. One 

cannot assume a direct relationship between women in the qualified 

labor pool and the number of women nominated to be federal judges. 

http://www.womensenews.org/
http://www.womensenews.org/join.cfm


 

Now--to reverse the last eight years' decline--we must push hard to put 

women in positions that open under President Obama, whose first 

judicial nomination is a man, David Hamilton, a federal district court 

judge in Indiana, for the Chicago-based U.S. Court of Appeals for the 

Seventh Circuit. 

 

Inconspicuous Slippage 

 

Unlike the U.S. Supreme Court, where the drop from two women out of 

nine to one is conspicuous, the powerful federal circuit courts that 

hear appeals from trial courts are less in the public eye. 

 

Women now make up over 30 percent of the legal profession and that is 

reflected in the state courts where they're 30 percent of the judges on 

state courts of last resort (or highest courts of appeal). 

 

But they are scarcer in the upper altitudes of the profession, the 

federal judiciary. 

 

As of September 2008, women made up about 25 percent of the federal 

trial courts and 27 percent of the federal appeals courts. Justice 

Ginsburg comprises 11 percent of the U.S. Supreme Court. 

 

All of the nine justices currently serving on the U.S. Supreme Court 

first sat as a judge on a court of appeals. By failing to appoint women 

to the appeals courts, presidents shrink the pool of women most 

eligible to keep U.S. Supreme Court Justice Ginsburg company. 

 

"There I am all alone, and it doesn't look right," said Ginsburg 

recently in a lecture at Ohio State University. 

 

Two Circuits Nearly All Male 

 

Two circuits are one retirement away from becoming all-male courts, the 

First Circuit (New England) and the Eighth Circuit (Minnesota, North 

Dakota, South Dakota, Iowa Nebraska, Arkansas, Missouri). 

 

Who will be the insiders in the Obama Administration to make sure that 

women are considered and nominated? Who will ensure that women apply 

for vacancies? Who will insist that their senators recommend women to 

President Obama? Who will press to ensure that women are fairly 

evaluated and are confirmed by the Senate? Who will alert the press and 

hold the Administration accountable for its record? 

 

The successes of the Carter Administration give us a model for how to 

answer such questions. 

 

Women's groups in that era came together and worked with Margaret 

McKenna, Carter's deputy White House counsel, and other White House 

insiders such as Sarah Weddington and First Lady Rosalyn Carter to fill 

the federal bench and its judicial pipeline with women. Reporters 

sounded the alarm when appointments during the early years did not 

reflect Carter's promise to bring women into government. 

 

No more. Emily's List recruits and funds women only for legislative and 

executive offices, despite the fact that many state judges are elected. 



Although it works on some judicial elections, the White House Project, 

too, focuses its energy on legislative and executive offices. 

 

The National Women's Political Caucus, which led efforts during the 

Carter Administration, has suffered hard times and no longer leads on 

this issue. 

 

Even many state groups of female lawyers and judges are not pressing 

the case as vigorously as they did in the 1970s and 1990s. Eight years 

is a lifetime for nonprofit organizations whose staff and leadership 

turn over frequently. After each unresponsive presidential 

administration, it seems the wheel needs to be invented again. 

 

Number 8, On Its Side 

 

We take our name from the number eight turned on its side. 

 

That's because our specific focus is on the Eighth Circuit Court of 

Appeals, which is the final court of appeal for nearly all federal 

cases in the seven states of the circuit. Of the nearly 9,000 cases 

parties asked the Supreme Court to hear in the 2006 term, only four 

that resulted in opinions came from the Eighth Circuit. The Supreme 

Court hears fewer than 100 cases each year. 

 

As of July 2005, there were 50 female appellate court judges in the 

federal circuit courts, but only one of these judges was from the 

Eighth Circuit. 

 

In fact, since it began, the Eighth Circuit has had 61 judges. Only one 

of them has been a woman, Diana Murphy, who is still actively serving 

at 74 years of age. (Clinton nominated Bonnie Campbell but the Senate 

never held a vote to confirm her.) 

 

A core group of four members, including myself, began the project in 

2007 and the group expanded to more than 100 people interested in 

working on the project in Minnesota by 2008. With a grant from the Open 

Society Institute, we met in Minneapolis in October to hold a seven-

state organizing conference. 

 

Eleven judges currently sit on the Eighth Circuit Court of Appeals. 

(Seventeen judges serve if you count the six judges who have taken 

senior status.) The last nine appointments to the court have been men. 

 

One woman out of 61, 17, or even 11 is not enough. 

 

If you live in Minnesota, North Dakota, South Dakota, Iowa, Nebraska, 

Arkansas or Missouri please join the Infinity Project. If not, start a 

project in your circuit. We will not let another nine male appointments 

go unnoticed. We will not tolerate our courts being filled only by men. 

It's time to organize again and mobilize. As the famous suffragist 

Elizabeth Cady Stanton wrote, "these things do not come of themselves." 

 

Sally J. Kenney, a political scientist, is a professor of public 

affairs and law at the Hubert H. Humphrey Institute of Public Affairs 

at the University of Minnesota, where she also directs the Center on 

Women and Public Policy. Her research is on gender and judging, 

judicial selection, feminist social movements, the European Court of 



Justice, exclusionary employment policies, and pregnancy 

discrimination. - http://www.hhh.umn.edu/people/skenney/index.html 

 

Dominique Soguel is Women's eNews Arabic editor. 

 

Women's eNews welcomes your comments. E-mail us at 

editors@womensenews.org . - 
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