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1.  I come to law from a political and socio-legal perspective that looks at 
(I) the role of agents/actors in producing and implementing law, 
(ii) Law’s potential normativity in shaping and legitimizing behavior; 
(iii) The role of institutions in mediating law’s force; and 
(iv) The recursive interaction between the production of law and the challenges of its implementation.
That is, I see law in terms of both (i) a tool used by actors; and 
(ii) A system of norms and procedures that has some normativity, 
(iii) that is mediated through institutional processes, and
(iv) that affects these actors, thus operating in a recursive manner 

2. project that combines qualitative empirical work and theory-building, engaging with political science and law; 
- over 8 years; six months at FAO in Rome
- can see as applied theory but also wish to contribute back to theory
3. look at interaction of domestic law and international law, with a particular focus on what happens when cooperation fails

- use this subject area as an entry point 
- to understand the way law and politics work in a pluralist world 
-characterized by jurisdictional diversity, 
-powerful states attempting to export their domestic law and policy, 
-fragmented IL characterized by multiple international regimes at their disposal, 
-and global markets and the leverage they offer 

- look at the reciprocal, dynamic relationships of domestic and international law and regimes, 
-in particular, how domestic law in powerful states affects IL; 
- and how that IL, in turn, affects domestic law and policy around the world in the context of global markets, 
- including in those same powerful states

- there has been a lack of focus on why cooperation fails
- have some theoretical accounts, but rarely go into depth in case studies, especially of a cross-disciplinary nature

- what fairly unique in book is that address in detail domestic administrative law regimes as well as the interaction of multiple international regimes

4. five key sets of questions and arguments

- question 1- chapter 2 on US and EU- the domestic sources of the international conflict
a. imagine you know the policy arguments for and against GMOs: (

i) pro: productivity; health, environment, poverty; 

(ii) cons: health, environment, IP and poverty
b. ask why US and EU have different systems and why so persistent: 

- look at roles of interests, institutions and ideas as explanations
- we attempt to show why the best explanation for the differences lies not in innate, or “essentialist” forms of culture (such as US and European attitudes toward food, risk or technology), 
nor in institutions alone (such as US specialized agencies compared to European political processes), 
but in the ability of interest groups to frame public perceptions and debates over this technology, and its uncertain costs and benefits, in light of the opportunities provided by these cultural differences and institutional structures, combined with important, contingent events. 
The stark differences in the US and EU regulatory systems were not preordained, we argue, by the interest-group, institutional or cultural configurations of the two sides; but the differences are real, and the two systems, once in place, have proven resistant to change.
b. draw on historical institutional lit re role of path dependencies- involving positive feedback and self-reinforcement-constraints from above (laws; institutional hurdles) and below (societal adaptation; vesting interests)

c. note critical junctures: (i) Regan admin, EPA, Gore, Rivkin; change in framing to commercial opportunities instead of social risks; 
(ii) DG Research; DG Environment; EU food safety scandals (availability heuristics and probability neglect; social cascades/group polarization); 
- institutional politics of Council and MS 
- examples re affect on interests farmers, biotech investment
c. point that not just case of compelling comparative law analysis but led to serious impacts and disputes in an interdependent world
5. 2nd argument (chap 3) - what do where differences and the obstacles at bilateral level- large trading partners; have incentives to cooperate
a. see in response a wealth of bilateral networks (demand increases) - NTA of 1990s (Transatlantic Governance in the Global Economy)
- reflects theoretical arguments re prospects of bilateral networks and deliberation 

- look at role of bilateral networks- Slaughter’s work on fast, flexible and effective

- work on deliberation of Risse (logic of arguing vs. of consequences and appropriateness) and others, building from Habermas (theory of communicative action)
b. conditions for effectiveness: (i) common lifeworld provided by high degree of institutionalization of issue area; 
(ii) uncertainty of interests or lack of knowledge; 
(iii) nonhierarchical relations in informal network-like settings

- argument is that tho find a wealth of networks, deliberation is hothouse flower 
- problems of lack of common lifeworld-multi-sectoral and constituencies; uncertainty can work against delib; 
- distributional effects creates stakes where see clear interests
c. where see deliberation depends on nature of participants and terms of discussion (scientists and RA)
- find tension btw inclusiveness of network and quality of deliberation

d. US and EU have largely abandoned efforts here
6. 3rd argument (chap 4) re what do at multilateral level- find particularly interesting
a.  respond to focus on role of IL- IR and IL literature speaks of how regimes help cooperation (i) by lowering costs of negotiation, monitoring compliance and providing a forum for dispute settlement, 
(ii) as well as facilitating deliberation, learning and formation of common norms
- US and EU have bargaining space: both wish to avoid retaliatory trade war; don’t want products restricted without justification (their win sets overlap)

- see some deliberation in Codex and OECD where focus on RA: technocrats; relative insulation from politics
b. address 2 interrelated obstacles: (i) different interests over distribution of costs and benefits (the terms of cooperation); 
(ii) overlapping functional regimes

- battle of sexes game (dilemma of common aversion involving coordination of different interests)-
 want export regulatory systems and impose adaptation costs on the other

- the greater distributive conflict, the greater incentive to misrepresent info (J. Morrow)

- the longer the shadow of the future, more intense bargaining up-front (J Fearon)

- relatively equal bargaining power of US/EU, risk of Deadlock

c. regime complex (Raustiala & Victor): more than one regime has jurisdiction

-implications: (i) limit by precedents; (ii) forum shop; (iii) legal inconsistencies

- interrelated points- distributive effects create incentives to forum shop (functional rep also matters) - leads to further fragmentation of IL

- parallel lit on legal pluralism- dift, but complementary re (i) challenges to coordination; (ii) focus on how regimes interact without hierarchy

- examples within regimes, such as WTO SPS Agreement

- Biosafety Protocol of Convention on Biodiversity
- Codex Alimentarius: labeling, precautionary principle, other legitimate factors

- OECD and consensus docs and traceability
d. interaction of hard and soft law- (precision, obligation; delegation for third party enforcement)
- traditional view re complementarity- our point re antagonists
- argument re impact on WTO SPS Agreement

- can still see as normatively positive: (i) reflect underlying differences; (ii) can signal each other
7. 4th argument (chap 5): impact on domestic level: 
- hope re convergence via (i) deliberation, (ii) IO pressure, (iii) by market forces
a. 2-level games, note how states not monolithic; (i) some power of COGs to manipulate domestic politics; 
(ii) strategies to manipulate politics abroad; 
(iii) competition btw agencies and attempts to empower players domestically

b. see some change, but limited
- give examples in EU: (i) RA under EFSA; end moratorium;
(ii) but limits re Council; new labeling & traceability; 
(iii) lack of commercialization; 
c. in US- (i) commercial adaptation (wheat and rice); 
(ii) political mobilization, 
(iii) policy change (voluntary notification to FDA, labeling for organics): 

-but limits: (i) growth of GM varieties, including sugar beets; 
(ii) consumer opinion not mobilized; 

d. overall re law-in-action: In US see change without much reform; 

in EU legal reform without much change 
8. 5th argument (chap 6) re role of WTO litigation
a. wish to avoid deciding substantive issues- 1,000 page opinion, 3 yr case
- holdings re (i) undue delay- procedural re SPS measure definition; 
(ii) safeguards- easier case re MS safeguards
- comparative institutional choices: who decides: choices of 
(i) deference to EU; 
(ii) strict application of rules (delegation to market competition); 
(iii) incorporation of IL (international politics); 
(iv) WTO judicial balancing; 
(v) procedural requirements- delegation to EU but subject to procedural checks
b. impact of politics on judges- (i) avoid unnecessary conflicts with other IL regimes where can; 

(ii) avoid social contestation; 

(iii) concern with member compliance and legitimacy;
c. find can be positive: (i) ask counterfactual- manage conflict- channel into legal process; 
(ii) clarify obligations, with procedural orientation; 
(iii) could empower actors domestically in EU over time; 
- also in US can lead to greater acceptance of foreign decision
- but note that works within real constraints

9. to conclude,
a. see real limits of IL where entrenched path-dependent patterns of interests and institutions, and powerful members have conflicting distributive stakes

b. but even here see roles for IL and IOs (i) to manage regulatory conflict; 
(ii) come up with common principles for RA in Codex and re biology of GMOs in OECD; and 
(iii) perhaps over time lead to greater accommodation of difference, including through empowerment of domestic actors with similar ideas or interests

c. growing role of developing countries, including Brazil, China and India- their stories

- overall see variation; caught btw US and EU

d. normative issues: democracy

- difference of regulations for putting in ground and consumption of foods and feed

- effect of EU tolerance rules- 0% threshold
- the future of agriculture?
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